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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

| N RE: 182 B.R 176
VI NCENT P. GRZYWACZ, Case No. 94-47413-R
Debt or . Chapter 7

| RENE PARKER,

Plaintiff,
V. Case No. 94-4946-R
VI NCENT P. GRZYWACZ, Adver sary Proceedi ng
Def endant .

OPI NI ON GRANTI NG DEFENDANT' S MOTI ON TO DI SM SS

This adversary proceeding was filed by the plaintiff to
determne the dischargeability of a debt. Count | seeks a
determ nation that the debt is nondi schargeabl e under 8
523(a)(4). Count Il seeks the sanme relief under 8§ 523(a)(6).
The defendant filed the present nmotion for dismssal, or, in the
al ternative, summary judgnent. The Court now holds that the

plaintiff's conplaint should be dism ssed.!?

1 The defendant also argued that the plaintiff was
collaterally est opped from rai sing t he i ssue of
di schargeability. However, due to the Court's ruling, that
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The plaintiff, Irene Parker, was enpl oyed by the accounti ng
firmof Gzywacz & McCarter, P.C. \While there, she suffered a
work related injury. In 1985, Parker was awarded workers'
conpensation benefits. Grzywacz & McCarter did not maintain
wor kers' conpensation insurance, so Parker brought suit in
Macomb County Circuit Court against the principals of the
conpany to collect the award. The defendants in that suit
i ncluded Vincent G zywacz (the defendant/debtor in the present
case), as well as Robert MCarter, Thomas and Jeannie G zywacz
(the debtor's parents), and Thomas Grzywacz, Jr. (the debtor's
br ot her). On August 28, 1986, the court entered a judgnent
against all of the defendants, except Robert MCarter. The
anount of the judgnment was $86,682.05 plus 10% i nterest unti
pai d, as well as continuing benefits of $164.44 per week. Since
that time, Parker has attenpted to enforce her judgment agai nst
t he various defendants.

On July 22, 1994, Vincent Gzywacz filed for chapter 7

relief. On October 18, 1994, Parker filed the present adversary

argunment will not be addressed.



proceedi ng attenpting to have the debt decl ared nondi schar geabl e
under 8 523(a)(4), for defalcation while acting in a fiduciary

capacity, or 8 523(a)(6), for willful and malicious injury.

11 U.S.C. 8§ 523(a)(4) provides in pertinent part that a
di scharge under Section 727 does not discharge an individual
debtor from any debt for fraud or defalcation while acting in a
fiduciary capacity. Parker contends that G zywacz's failure to
mai nt ai n wor kers' conpensation i nsurance constitutes a breach of
a known duty which constitutes a defalcation. Parker offers no
case law supporting this proposition and her argunent
m sconstrues the word "defalcation." Defalcation is a

m sappropriation of noney. Black's Law Dictionary 504 (4th ed.

1968). A breach of a duty does not constitute a defalcation.
Mor eover, cases have consistently held that an enployer with an
obligation to obtain workers' conpensation insurance does not

serve as a fiduciary for the enployee. See In re Verhelst, 170

B.R 657 (Bankr. WD. Ark. 1993); In re Peel, 166 B.R 735

(Bankr. WD. Okla. 1994); Inre Collins, 109 B.R 541 (Bankr. D

Mass. 1989). Parker's reliance on 8 523(a)(4) is without nerit.
Count | of the conplaint nmust therefore be dism ssed.

Par ker next contends that she is entitled to relief under



section 523(a)(6) which provides in pertinent part that any debt
for willful and malicious injury by the debtor to another entity
is excepted from the discharge. The controlling case in the
Sixth Circuit defines "wllful" to nean deliberate or
intentional, a deliberate or intentional act which necessarily

leads to injury. Perkins v. Scharffe, 817 F.2d 392, 394 (6th

Cir. 1987). "Malicious" is defined as a wongful act, conmtted
wi t hout just cause or excuse, even in the absence of personal
hatred, spite or ill-will. 1d.

Par ker contends that Grzywacz's failure to mai ntain workers'
conpensation insurance caused her injury in that she was denied
her workers' conpensation benefits. She further argues that
this injury was wllful and malicious because G zywacz
intentionally failed to maintain the insurance wth the
know edge that failure to do so could cause econonic injury.

Grzywacz contends that Parker's 8 523(a)(6) claim nmust be
di sm ssed because failure to nmaintain workers' conpensation
insurance is not substantially certain to cause injury, it is

nmerely a possibility in the event of a work-related injury.

Under the Sixth Circuit's definition for "willful," Count
Il of Parker's conplaint nust be di sm ssed. In order for the
defendant's act to be willful, it nust necessarily lead to the

plaintiff's injury. A mere possibility of economc injury in



the event of a work-related injury does not satisfy the test for
"willful."?

For the foregoi ng reasons, the defendant's notion to dism ss
the plaintiff's conplaint nust be granted. An appropriate order

is entered herewth.

STEVEN W RHODES
UNI TED STATES BANKRUPTCY JUDGE

Ent er ed:

2 The Court recogni zes that other districts have denied the
di scharge under 8 523(a)(6) in simlar circunstances, see |n re
Hol nes, 53 B.R 268 (Bankr. WD. Pa. 1985); In re Erickson, 89
B.R. 850 (Bankr. D. Idaho 1988); In re Strauss, 99 B.R 396
(N.D. 1ll. 1989); In re Saturday, 138 B.R 132 (Bankr. S.D. Ga.
1991); In re Peel, 166 B.R 735 (Bankr. WD. Okla. 1994),
however, this Court is not bound by those decisions, especially
in light of the Sixth Circuit's holding in Perkins.
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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON
I N RE:
VI NCENT P. GRZYWACZ, Case No. 94-47413-R

Debt or . Chapter 7

| RENE PARKER,

Plaintiff,
Case No. 94-4946-R
V.
VI NCENT P. GRZYWACZ, Adversary Proceedi ng
Def endant .

ORDER _GRANTI NG DEFENDANT' S MOTI ON TO DI SM SS

For the reasons indicated in this Court's opinion entered
this date, IT IS HEREBY ORDERED t hat the defendant's notion to

dism ss the plaintiff's conplaint is GRANTED

STEVEN W RHODES
U. S. BANKRUPTCY JUDGE

Ent er ed:

cc: M chael Hughes
Robert McWhorter



